
 DRAFT    

 
Babak Naficy 
LAW OFFICES OF BABAK NAFICY 
1504 Marsh Street 
San Luis Obispo, CA 93401 
Phone 805 5930926 
Fax 805 5930946 
 
October 31, 2010 
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City of Pacifica 
 

  RE: Proposed recommendations for the management of Pacifica State Beach 
 
Honorable Councilmembers, 
 
This office has been retained by the Pacifica Shorebird Alliance, on whose behalf I 
submit this letter for your consideration.  On behalf of my client, I ask that you 
seriously consider and ultimately implement the recommendations of the Point Reyes 
Bird Observatory (PRBO) and the Open Space Committee which urge you to adopt 
adequate protection of the federally protected Western snowy plover (WSP) on  
Pacifica State Beach. 
 
As you are aware, WSP has been documented at Pacifica State Beach.  The WSP is a 
rare shore-bird, which owing to habitat destruction, environmental degradation and 
increased human encroachment, was listed as “threatened” under the Endangered 
Species Act in 1993.  According to the U.S. Fish and Wildlife Service (“FWS”) 
Recovery Plan for the SWP identifies the Pacifica State Beach as an established SWP 
habitat.  According to the WSP Recovery Plan, historically, WSP has used Pacifica 
State Beach for both breeding and wintering.  It does appear that in recent years, WSP 
has not bred in Pacifica, a fact which is likely evidence of the City’s failure to 
adequately protect the WSP’ habitat. 
 

Recent studies have confirmed the intuitive notion that intensive human recreation, and 
particularly, presence of dogs on the beach, poses a significant threat to wintering WSP.  
Lafferty, (2001, Disturbance to wintering western snowy plovers), for example, observed that  
“There was clear evidence of a disproportionate effect of dogs on plovers and some evidence that 
plover feeding was affected by activity on the beach.”  Ibid., at 322.  Lafferty noted that a high 
rate of disturbance events may prevent snowy plovers from using the beach to nest and breed.  
Lafferty reported that on the East Coast, the closely related piping plovers react at twice the 
distance and displaced twice as far by dogs as they are by pedestrians.  Ibid., at 323.  
 
Lafferty observed that plovers were less abundant near beach trail heads, which suggests that 
“repeated foot traffic degraded these areas for plovers so that plovers avoided them.”  Ibid.,  In 
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contrast, foot traffic in core plover roosting areas, plovers moved in response to disturbance, but 
had alternative roosting sites.   
 
Likewise, pet disturbance affects plovers in two ways.  First, pet activity can reduce shorebird 
abundance (Burger, 1981; Klein, 1993).  Presence of dogs negatively affects shorebirds by 
forcing birds to “spend more energy on vigilance and escape at the expense of foraging and 
resting. (Pfister et al., 1992; Burger, 1994).” Cited by Lafferty, 2001, at 323.  These disturbances 
may affect the birds’ ability to store the requisite far reserves needed for migration and 
reproduction.  Ibid.  
 
Lafferty’s conclusions for effective management of beaches for the benefit of the WSP is 
consistent with the recommendations of the PRBO and most of the City’s own Open Space 
Committee.  Lafferty suggests that active management of a portion of the beach can effectively 
reduce most of the disturbance to plovers.  Because compliance with leash laws, especially 
without active enforcement, is often low, and even leashed dogs do disturb plovers, the optimum 
strategy for the protection of the plovers would be to ban dogs from the entire beach altogether.  
If this option is not feasible, then strict leach laws must be adopted for the Beach and vigorously 
enforced.  Moreover, all pets must be prohibited from entering into the active plover 
management area. 
 
Consistent with PRBO’s recommendation, symbolic fencing and educational signs must be 
strategically placed on the beach, at trail heads, and along the path.  It would be very important 
for the signs and fencing along the path to clearly indicate that entrance to the sandy beach is 
limited to designated trail heads.  Signs should also clearly inform visitors to avoid approaching 
or otherwise disturbing the shorebirds. 
 

The City’s responsibilities and potential liabilities pursuant to the Endangered Species Act 
 
As the agency responsible for management of the Pacifica State Beach, the City has certain 
responsibilities and potential liabilities pursuant to the Endangered Species Act (“ESA”.)  Under 
section 9 of the ESA, it is unlawful for anyone, including a municipilaty, to "take" a threatened 
or endangered species of fish or wildlife. 16 U.S.C. § 1538(a)(1)(B) & (G).  Congress broadly 
defined "take" in the ESA to mean "harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, 
or collect, or to attempt to engage in such conduct." 16 U.S.C. § 1532(19). “Take is defined …in 
the broadest possible manner to include every conceivable way in which a person can ‘take’ or 
attempt to ‘take’ any fish or wildlife.” S. Rep. No. 93-307, at 7 (1973).   
 
The term "harm" is broadly defined to include "any act which actually kills or injures wildlife.  
Such acts may include significant habitat modification or degradation where it actually kills or 
injures wildlife by significantly impairing essential behavioral patterns, including breeding, 
feeding or sheltering." 50 CFR § 17.3.  Likewise, the term “harass” is broadly defined to include 
any “intentional or negligent act or omission which creates the likelihood of injury to wildlife by 
annoying it to such an extent as to significantly disrupt normal behavioral patterns which 
include, but are not limited to, breeding, feeding, or sheltering.” 
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The City has been violating the ESA because its management of the Pacifica State Beach permits 
activities (e.g., pedestrian and dog intrusion) that have resulted in “take” of WSP through harm 
and harassment.  As a local agency, the City is liable under Section 9 of the ESA for permitting 
conduct that causes a “take” of a listed species, even though it is the on-the-ground action of 
third parties (pedestrian and pet dog intrusions) that directly harm the WSP.  See, Loggerhead 
Turtle v. County Council of Volusia Co., 148 F.3d 1231, 1251 (11th Cir. 1998), cert. den. 119 
S.Ct. 1488 (1999), citing, Defenders of Wildlife v. Administrator, EPA, 882 F2d 1294 (8th Cir 
1989)(recognizing ESA liability where a ‘regulatory entity purports to make lawful an activity 
that allegedly violates the ESA.’);  see also Strahan v. Coxe, 127 F.3d. 155, 163 (1st Cir. 1997), 
cert. den., 119 S. Ct. 81 (1998) (“We believe that . . . a governmental third party pursuant to 
whose authority an actor directly exacts a taking of an endangered species may be deemed to 
have violated the provisions of the ESA.”). 
 
In light of the foregoing, we urge the City to heed the advice of the PRBO and enact policies that 
protect the snowy plover.  While we understand that the City must strike a balance between 
protection of the sensitive species and protection of the recreational interests of local residents, 
we believe the City is legally required to adopt policies that effectively avoid harm and 
harassment of WSP.   
 
 

        Sincerely, 
 
 
        Babak Naficy   
 
 
 
    
 
 


